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RECENT CASE NOTES
ADMINSTRATIVE LAw-NEGATIVE ORDER DOCTRINE.-The Federal Communica-
tions Commission issued an order declaring the Rochester Telephone Corpora-
tion to be in the class of telephone carriers subject to the Communications Act
of 1934.1 The corporation filed a bill in equity in the district court to have
the Commission's order set aside. The court dismissed the bill on the merits,2
no question of jurisdiction being introduced. 3 On appeal to the Supreme Court,
the Government challenged the jurisdiction of both the district court and the
Supreme Court on the grounds that the order was negative in character and
therefore not reviewable. Held, both courts had jurisdiction: the order dis-
missing the bill on the merits was affirmed. Rochester Telephone Corporation
v. United States (1939), 307 U. S. 125, 59 S. Ct. 754.
The principal case classified negative orders into three general types:
1. Negative orders of the first type include cases wherein the administrative
body merely assumes jurisdiction of a party, or issues a finding of fact. This
type of order does not compel or forbid any certain conduct, but may be used
as a basis for future actions by the administrative body.4
2. Negative orders of the second type include cases wherein the adminis.
trative body refuses to grant relief from a statutory command forbidding or
compelling conduct on the part of the complainant.5
3. Negative orders of the third type include cases wherein the administra-
tive body refuses to forbid or compel conduct by a third person in respect to
the complainant. 6
The principles of reviewability of orders of a Commission in cases falling
in the second and third groups have been in much confusion, and conflict in
147 U. S. C. A., sec. 151 et seq.
2 Rochester Telephone Corp. v. United States (1938), 23 Fed. Supp. 634.
3 But in United States v. Corrick (1936), 298 U. S. 435, 56 S. Ct. 829, and
United States v. Griffin (1938), 303 U. S. 226, 58 S. Ct. 601, the court main-
tains that "the doctrine of negative orders implies a jurisdictional defect
which courts must consider sua sponta."
4 Examples of this type are: United States v. Illinois Central Ry. (1917),
244 U. S. 82, 37 S. Ct. 584 (The Interstate Commerce Commission set a case
for hearing despite a challenge to its jurisdiction) ; Delaware and Hudson Co.
v. United States (1925), 266 U. S. 438, 45 S. Ct. 153 (tentative valuation);
United States v. Los Angeles Ry. (1927), 273 U. S. 299, 47 S. Ct. 413 (final
valuation).
5 Lehigh Valley Ry. v. United States (1917), 243 U. S. 412, 37 S. Ct. 397,
apparently originated the statement often made in "negative order" cases in
this group: "The risk results from the statute, not from the order." See also
Piedmont & Northern Ry. v. United States (1930), 280 U. S. 469, 50 S. Ct. 192.
The Rochester case falls in this group, having been denied relief from statutory
compliance. It expressly overrules these cases and their reasoning, and
approves the Inter-Mountain Rate Case (1914), 234 U. S. 476, 34 S. Ct. 986.
The latter case held reviewable the action of the commission in refusing to
grant requested consent to depart from the Long-Short Haul clause.6 Proctor & Gamble Co. v. United States (1912), 225 U. 8. 282, 32 S. Ct.
761, which originally gave rise to the specialized jurisdictional doctrine per-
taining to "negative orders," is representative of the third group and was
c7:pressly overruled by the Rochester case. See also Illinois Central Ry. v.
InLtrstate Commercc Commission (1907), 206 U. S. 441, 445, 27 S. Ct. 700, 704.
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decisions has resulted. 7 The tendency to, review negative orders, however,
has been steadily growing and may be said to have attained complete success
in the principal case.8 As if to extinguish any doubt pertaining to the com-
plete annihilation of the "negative order" doctrine in these two groups, the
issue was again raised and fatally defeated in two similar cases decided with
the Rochester case.9
It is in the first group set out above that judicial review has been denied.1O
But with the "negative order" doctrine dead, and no one to mourn its passing,
just what legal criteria may be employed to restrict the judiciary? It cannot
be said that the principal case created or discovered any very definite rules
to guide the courts in the future.'1 The only standards advanced were the
primary jurisdiction doctrine, established in Texas and Pacifc Ry. v. Abilene
Cotton Oil Company,12 relating to matters which call for technical knowledge,
and the doctrine of administrative finality,13 the latter of which is merely a
repetition of Group One. The efficacy of these restrictions, however, was
greatly impaired if not entirely lost because of recent decisions pretending an
unwonted development in the availability and scope of judicial review.
Despite previous decisions declaring statutory appeals the only available
7 The leading cases applying the "negative order" doctrine to defeat judicial
review are: Proctor & Gamble v. United States' (1912), 225 U. S. 282, 32 S.
Ct. 761; Piedmont & Northern Ry. v. United States (1930), 280 U. S. 469,
50 S. Ct. 192; Standard Oil Co. (Ind.) v. United States (1932), 283 U. S. 235,
51 S. Ct. 429; Lehigh Valley Ry. v. Interstate Commerce Commission and
United States (1917), 243 U. S. 412, .7 S. Ct. 397. Contra: Intermountain
Rate Cases (1914), 234 U. S. 476, 34 S. Ct. 986; Chicago Junction Case (1924),
264 U. S. 258, 44 S. Ct. 317; Alton Ry. v. United States (1932), 287 U. S. 229,
53 S. Ct. 124; Powell v. United States (1937), 300 U. S. 276, 57 S. Ct. 470;
United States v. Idaho (1936), 298 U. S. 105, 56 S. Ct. 690. The latter cases
held that the negative form of the order would not defeat judicial review.
8 "Any distinction, as such, between "negative" and "affirmative" orders, as
a touchstone of jurisdiction to review the commission's orders, serves no useful
purpose, and insofar as earlier decisions have been controlled by this distinc-
tion, they can no longer be guiding." Rochester Telephone Corporation v.
United States (1939), 307 U. S. 125, 143, 59 S. Ct. 755.
9 United States and Interstate Commerce Commission v. Maher (1939), 307
U. S. 148, 59 S. Ct. 768. Federal Power Commission v. Pacific Power & Light
Company (1939), 307 U. S. 156, 59 S. Ct. 766.
loReview was not barred because order was negative, however. Rochester
Telephone Corporation v. United States (1939), 307 U. S. 125, 59 S. Ct. 754.
11As Justice Butler in his concurring opinion states: "The court's (speak-
ing of Justice Frankfurter's opinion) discussion, extraneous to the issue involved,
confuses rather than clarifies."
12 (1906), 204- U. S. 426, 27 S. Ct. 350.
13 Cooper, Administrative Justice and the Role of Discretion. "On an
earlier occasion that Court had indicated that the orders of the Interstate
Commerce Commission would be reviewed only for the purpose of determining
whether or not (a) they were repugnant to the Constitution, (b) they were
within the scope of the authority conferred by statute, and (c) the agency had
acted in an arbitrary or unreasonable manner. And this same doctrine was
restated in later cases relating to the determinations of various other adminis-
trative agencies. Commencing with these fundamentally sound principles, the
courts have gradually developed a confusing mass of technical distinctions
which have seriously reduced the area of administrative autonomy and enabled
them to extend their power of review almost without practical limitation."
(1938) 47 Yale L. Rev. 577, 589.
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method, 1 4 the Supreme Court twice conceded the district courts equitable
jurisdiction to determine the validity of administrative orders thought not to
be reviewable by appeal.lS And the circuit court of appeals for the District
of Columbia, in holding that they had no jurisdiction on appeal, specifically
suggested the possibility of equitable jurisdiction.16 These cases seem to
ignore the congressional intent expressed in the statutes, 1 7 to review adminis-
trative orders only under statutory provisions. Shields Vr. Utah Idaho Central
Ry.18 and Utah Fuel Co. v. National Bituminous Coal Commission19 come
under Group One established by the Rochester case. Although not reviewable
by statutory appeal, they were held reviewable in the District Court in an
equity proceeding. A proceeding in Equity destroys the administrative body's
finding of fact and grants a trial de noVo.2 0 Consequently an equitable pro-
ceeding upon an administrative order is as effective a review as statutory
appeal.2 1 This is a staggering blow to the doctrine of administrative finality.
There seems to be but the one standard left, and that is the one established
by the late Chief Justice White2 2 in the Texas and Pacific Ry. v. Abilene
Cotton Oil Company case relating to technical knowledge. 2 3 It is self-evident
that a standard such as this is easily subjected to abuse, and reviewability will
lie largely within the discretion of the court.
The principal case destroys the artificial barriers set up in Proctor & Gamble
v. United States.24 Considering this in light of the Shields,2 5 Utah Fuel,26
and American Federation of Labor cases, 2 7 it would seem that judicial action
14 Southern Transport Co. v. Interstate Commerce Commission (1932),
61 F. (2d) 925 (certiorari); Interstate Commerce Commission v. Campbell
(1933), 289 U. S. 385, 53 S. Ct. 607 (mandamus); White v. Johnson (1931),
282 U. S. 367, 51 S. Ct. 115 (quiatimet); Piedmont & Northern Ry. v. United
States (1930), 280 U. S. 469, 50 S. Ct. 192 (declaratory judgment); Sykes v.
Jenny Wren Co. (1935), 78 F. (2d) 729; Resources Corporation International
v. Securities & Exchange Commission (1938), 24- F. Supp. 580 (injunction).
15 Shields v. Utah Idaho Central Ry. (1938), 305 U. S. 177, 59 S. Ct. 160;
Utah Fuel Co. v. National Bituminous Coal Commission (1939), 306 U. S. 56,
59 S. Ct. 409.
16 American Federation of Labor v. National Labor Relations Board (1939),
103 F. (2d) 933.
17 52 Stat. 112 U. S. C. A. sec. 45 (c); 48 Stat. 901, 15 U. S. C., sec. 78aa;
50 Stat. 85, 15 U. S. C. A., sec. 836 (b) ; 49 Stat. 860, 16 U. S. C., sec. 8251;
38 Stat. 219, 220, 28 U. S. C., sees. 41 (26), 46, 47; 49 Stat. 455, 29 U. S. C.,
Supp. 1938, sec. 160 (f); 48 Stat. 1093, 47 U. S. C., sec. 402.
18 (1938), 305 U. S. 177, 59 S. Ct. 160.
19 (1939), 306 U. S. 56, 59 S. Ct. 409.
20 Crowell v. Benson (1932), 285 U. S. 22, 94, 52 S. Ct. 285; Ohio Valley
Water Co. v. Ben Avon Borough (1920), 253 U. S. 287, 40 S. Ct. 527.
21 There is some question as to the advisability of this result. Landis,
Administrative Policies and the Courts (1938), 47 Yale L. Rev. 519.
22 See Chief Justice Taft's estimate of the services of Chief Justice White's
in "a new field of Administrative Law," 257 U. S. V, XXV.
23 Texas & Pacific Ry. v. Abilene Cotton Oil Company (1906), 204 U. S.
426, 27 S. Ct. 350.
24 (1912), 225 U. S. 282, 32 S. Ct. 761.
25 Shields v. Utah Idaho Central Ry. (1938), 305 U. S. 177, 59 S. Ct. 160.
26 Utah Fuel Co. v. National Bituminous Coal Commission (1939), 306 U. S.
56, 59 S. Ct. 409.2 7American Federation of Labor v. National Labor Relations Board (1939),
103 F. (2d) 933.
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can now be secured in any administrative order:-The discretion of the court
is again controlling. P. T. M.
DEFAMATION-LIABILrrY OF BROADCASTING STATION FOIL EXTEMPORANEOUS
DEFAMATION BY ONE NOT IN EMPLOY OF STATiN.-Defendant broadcasting
company leased its facilities to an advertising corporation which hired a
performer to speak on a series of programs sponsored by another company.
Defendant approved a prepared script and a rehearsal of the program. During
the actual broadcast the performer made an extemporaneous remark upon
which plaintiff brought action in trespass for defamation. Held, defendant
not liable. Summit Hotel Co. v. National Broadcasting Co. (Pa. 1939), 8 A.
(2d) 302.
The principal case presents for the first time the question of liability of a
broadcaster for an alleged defamation not in the script, made on an unprivi-
leged occasion, 1 by one not the agent of the broadcaster. 2 One previous case
declared radio defamation to be libel and the station responsible in damages
where the defamatory remarks appeared in a prepared script available for
inspection. 3 In this case and three others approving its reasoning the courts
endorse the analogy of the broadcast to newspaper publication.4 Two cases
have held radio defamation to be slander. 5
Defamation is a false publication made without legal excuse or privilege
which is calculated to bring one into disrepute.6 Publication is the trans-
mission of ideas and thoughts to the perception of a person other than a
party to the suit.7 Heretofore it has been said that due care is not considered
in cases of publication.8 This is clearly true in the cases of newspaper pub-
lishers who are held absolutely liable for defamation they print.9 However,
where messengers and news agents have been able to show that without
negligence they had no knowledge of the defamation they helped disseminate
it has been held a legal excuse or no publication.1 0 It would seem clear that
lIrwin v. Ashurst (1937), 158 Ore. 61, 74 P. (2d) 1127. Broadcast of
trial proceedings wherein lawyer defamed witness held privileged.
2 3 Restatement, Torts (1937) § 577, refuses by means of a caveat to com-
ment as to the law in this exact situation. See also 12 Proceedings American
Law Institute 355 and 14 Proceedings American Law Institute 73 for the dis-
cussions of the problem where it is brought out that a script was submitted
to the broadcaster in Sorenson v. Wood (1932), 123 Neb. 348, 243 N. W. 82.
3 Sorenson v. Wood (1932), 123 Neb. 348, 243 N. W. 82.
4 Coffee v. Midland Broadcasting Co. (1934), 8 F. Supp. 889; Miles v.
Wasmer (1933), 172 Wash. 466, 20 P. (2d) 847; Irwin v. Ashurst (1937),
158 Ore. 61, 74 P. (2d) 1127.
5 Locke v. Gibbons (1937), 299 N. Y. S. 188, (where action was not against
the broadcaster but against the announcer); Meldrum v. Australian Broad-
casting Co. (1932), Victoria L. R. 425 (Australia), 6 Australian Law
Journal 431.
6 1 Cooley on Torts (4th ed. 1932) § 136.
7 Harper, The Law of Tort (1933), § 236.
8 Harper, The Law of Tort (1933), § 237.
9 Taylor v. Hearst (1895), 107 Cal. 262, 40 P. 392.
lOLayton v. Harris (1840), 3 Harrington (Del.), 406; Day v. Bream
(1837), 174 Eng. Rep. 212; Arnold v. Ingram (1912), 151 Wis. 438, 138
N. W. 111; Ernmens v. Pottle (1885), 55 L. J. Q. B. 51, 16 Q. B. D. 354.
